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1. Background and Rationale

The Guiding Principles come at a time of mounting economic, social and environmental challenges,
which highlight the critical role of investment adriver of equitable economic and social growth.
Mobilizing investment and ensuring that it conttdsi to sustainable development objectives is a
priority for all countries and for ACP countries jrarticular. The challenges ACP countries face
today and the development objectives the Groupshagself, call for policies — at the national and
international levels — that effectively attract éstment and help harness it for sustainable
development. In line with South-South and Triang@l@operation, the Guiding Principles can help
develop a coherent, consciously designed and consolidatedroapp towards investment
policymaking.

The design of the Guiding Principles has been inspired by various sources of international law and
politics. The Principles, jointly developed by UNCTAD andettACP Secretariat, draw on
UNCTAD's Core Investment Principles that form ategral part of UNCTAD’s Investment Policy
Framework for Sustainable Development (2015 vejsidhe Principles are in line with the Addis
Ababa Action Agenda adopted during the Third UNetnational Conference on Financing for
Development. The Principles build on UNCTAD's omgpitechnical assistance and capacity
building Programmes to ACP countries through varioegional institutions such as CARICOM,
COMESA, EAC, SADC, and the Pacific Islands ForurheTPrinciples build on key ACP policy
documents, notably the Georgetown Agreement estabyj the African, Caribbean and Pacific
Group of States, the Declaration of the 8th Sunohi\CP Heads of State and Government of the
ACP Group of States, the Strategic Framework foPA®@ivate Sector Development. The Principles
are in support of existing ACP initiatives, suchtlzes ACP Private Sector Development Strategy, the
Joint ACP-EU Cooperation Framework for Private Seddevelopment or the ACP Investment
Facility.

The Principles come at a time when sustainable development-oriented reform has entered the
mainstream of investment policymaking. Today a large number of countries are reformingrthe
investment policies by reviewing their policiesppting new approaches for national level action,
developing new models for international treaty mgkiand by concluding international investment
agreements (llIAs) with provisions aimed at addressiustainable development concerns. While
some ACP countries have undertaken important imest policy reform efforts, others are yet to
embark on such a process.

The Principles can help inform policy action at a time of increasing engagement in "mega-regional
agreements". These developments could marginal@eparticipating third parties and could

counter regional efforts aimed at increasing iR@P investment flows. At the same time, the
Group has urged the European Union to make firm noibments with the ACP countries for

advancing deeper trade and investment relationshipagh the EPASs.

It is against this backdrop of a dynamic, changing challenging investment policy landscape that
ACP countries hereby propose the following non-lmigdgrinciples to provide general guidance for
investment policymaking:

! ACP countries are party %66 bilateral investment treaties (BITs) (represgnover 25 % of the BITs
universe) and 57 treaties with investment provisiQriPs).
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2. The Guiding Principles

Area

CorePrinciples

IIOII

10
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development
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Public
gover nance and
institutions

Dynamic
policymaking

Balanced rights
and obligations

Right to regulate
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investment

I nvestment
protection and
treatment

I nvestment
promotion and
facilitation

Corporate
gover nance and
responsibility

Regional and
International
cooperation

- The overarching objective of investment policymakiis to promote

investment for inclusive growth and sustainableattgyment.

Investment policies should be grounded in a colmtrgverall
development strategy. All policies that impact amestment should be
coherent and synergetic at both the national atednational level.

Investment policies should be developed involviigseakeholders, and
embedded in an institutional framework based onrthe of law that

adheres to high standards of public governanceeasdres predictable,
efficient and transparent procedures for investors.

Investment policies should be regularly reviewed dffectiveness and
relevance and adapted to changing development dgaam

Investment policies should be balanced in setting dghts and
obligations of States and investors in the intepésievelopment for all.

Each country has the sovereign right to establighyeand operational
conditions for foreign investment, subject to inttonal commitments,
in the interest of the public good and to minimjzetential negative
effects.

In line with each country’s development strategyyeistment policy
should establish open, stable and predictable entmditions for
investment.

Investment policies should provide adequate prioiecto established
investors. The treatment of established investdnsuld be non-
discriminatory in nature.

Policies for investment promotion and facilitatisimould be aligned with
sustainable development goals and designed to ramitine risk of
harmful competition for investment.

Investment policies should promote and facilitdie adoption of and
compliance with best international practices of pcoate social
responsibility and good corporate governance.

The international community should cooperate to reskl shared
investment-for-development policy challenges, patéirly in least
developed countries. Collective efforts should ateo made to avoid
investment protectionism. Regional Economic Iragign Organizations
(REIOs) of ACP countries can play an important rialéacilitating such
cooperation.
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3. Annotationsto the Principles

Principle "0" — the premise: Investment for sustaable development

This overarching principle interacts with all thier principles and defines the overall objectife o
ACP countries’ national and international investtngmlicies, as they are embarking on
implementing the landmark 2030 Agenda for Sustden&evelopment, the Addis Ababa Action
Agenda, the Paris Agreement on Climate Change lamangjor political documents of the ACP, in
particular the Georgetown Agreement, establishimg African, Caribbean and Pacific Group of
States, the Declaration of th& Summit of Heads of State and Government of the B2&up of
States, the ACP Strategy for Private Sector Deveéoq, the Joint ACP-EU Framework for ACP
Private Sector Development or the new approacAG@® Group to support the development of
agricultural value chains.

This principle recognizes the need to promote aeditate investment not only for economic growth
as such, but for growth that benefits all, inclydihe poorest, i.e. investment for equitable, isivle,
balanced and sustainable economic growth and sieialopment.

This principle also recognizes the role of a dyr@apnivate sector as a key factor in strengthereg t
competitiveness of ACP countries, in facilitatingeir progressive integration into the global
economy, strengthening trade flows, raising reverared incomes, and creating jobs. Strengthening
private sector development support is therefotbeatheart of the priorities that are vital for théP
Group to attain the development goals it has selfit

This principle also calls for the mainstreamingsa$tainable development issues — i.e. development
that meets the needs of the present without comipnognthe ability of future generations to meet
theirs — in investment policymaking, both at th&éoral and international levels.

This principle is particularly important in the d¢ert of the action menu for the promotion and
facilitation of investment in sectors that are Key countries' sustainable development prospects
(e.g. investment for transitioning to a green ecoyo

Together with other principles, it can help resdie policy dilemma’s arising with greater private
investor involvement in sensitive sectors and ssaidth a public service nature.

Promoting investment for inclusive growth and susthle development implies:

- Balancing liberalization and the right to regulate. This may require adopting selective, gradual or
sequenced approaches to liberalization. It mealetiag the rights and obligations of private
sector operators in SDG-related sectors. It imphesintaining flexibility and policy space,
including in international commitments. (See alsin@ples 4 and 5). This is particularly
important given the different levels of economicvelepment among ACP countries, which
include least developed countries (LDCs) and Siakhd Developing States (SIDS).

Balancing the need for attractive risk-return rates with the need for accessible and affordable
services. This requires governments to pro-actively addreasket failures. It means placing clear
obligations on investors and extracting firm conmants. And it implies making incentives or
subsidies conditional on social inclusiveness. @se principle 4.)
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Balancing a push for private investment with the continued fundamental role of public investment.
This calls for an explicit definition of complemary roles for public and private investment. It
also means managing the interaction between privadestment policies and public policies,
especially concerning SDG-related sectors. It megutaking a holistic approach to investment
across these sectors.

Principle 1: Policy coherence

This principle recognizes that investment is a rseanan end, and that investment policy should
thus be integrated in an overarching developmenategly. It also acknowledges that success in
attracting and benefiting from investment deperatsomly on investment policy “stricto sensu” (i.e.
entry and establishment rules, treatment and grotgcbut on a host of investment-related policy
areas including tax and trade policies, entrepnestgu development, access to finance, access to
energy (including renewable energy), environmertdour, social or public health policies, as well
as sectoral policies (e.g. fisheries, tourism,@dire). It recognizes that these policy areasraut
with each other and that there is consequentlyea fer a coherent overall approach to make them
conducive to sustainable development and to acligwergies. As these policies may not always be
fully coherent, sustainable development objectie@msl considerations shall prevail in case of
inconsistencies. The same considerations apply vadipect to the interaction between private
investment policymaking and rule-making at the oradl, bilateral, regional and international levels.
Successful experiences with investment for devetogmoften involved the establishment of special
agencies with a specific mandate to coordinatevibrix of different ministries, government units and
policy areas, including the negotiation of IIAs.

Principle 2: Public governance and institutions

The concept of good public governance refers toetffieiency and effectiveness of government
services, including such aspects as accountaljisdlictability, clarity, transparency, fairnessler

of law, and the absence of corruption. This prilecipecognizes the importance of good public
governance as a key factor in creating an enviroihrnenducive to attracting investment. It also
stresses the significance of a participatory apgrda policy development as a basic ingredient of
investment policies aimed at inclusive growth aanlriess for all. The element of transparency is
especially important, as in and by itself it teridsfacilitate dialogue between public and private
sector stakeholders, including companies, organlabdur and non-governmental organizations
(NGOs).

Principle 3: Dynamic policymaking

This principle recognizes that national and intéomal investment policies need flexibility to adap
to changing economic and social circumstances,ewmtgtognizing that a favourable investment
climate requires stability and predictability. Fone, different policies are needed at different
development stages, an issue of particular impoetdar the ACP Group with its LDC and SIDS
membership. New factors may emerge on the domgslicy scene, including government changes,
social pressures or environmental degradation.riat®nal dynamics can have an impact on
national investment policies as well, includingatlgh regional integration or through international
competition for the attraction of specific typesfofeign investment. The dynamics of investment
policies imply a need for ACP countries to continsly assess the effectiveness of existing
instruments, including IlAs. If these do not acleewe desired results in terms of economic and
social development, or do so at too high a cosl thay need to be revised.
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Principle 4: Balanced rights and obligations

Investment policies need to serve two potentiadlgflicting purposes. On the one hand, they have to
create attractive conditions for foreign investdrs.this end, investment policies include featwes
investment liberalization, protection, promotiondafacilitation. On the other hand, the overall
regulatory framework of the host country has touemghat any negative social or environmental
effects are minimized (e.g. investment in sensisigetors, such as natural resources and its impact
on local communities). More regulation may alsonagranted to find appropriate responses to crises
(e.g. financial crisis, food crisis, climate chapg@gainst this background, this core principle
suggests that the investment climate and policiess @untry should be “balanced” as regards the
overall treatment of foreign investors. Where aod o strike this balance is basically an issue for
the domestic law of host countries and thereforpiires adequate local capacities. International
policies vis-a-vis foreign investors likewise pkayole and — if not carefully designed — mightttik
balance in favour of those investors. The princgides not mean that each individual investment-
related regulation of a host country would havbddalanced.

Principle 5: Right to regulate

The right to regulate is an expression of a cotsitepvereignty. Regulation includes both the
general legal and administrative framework of homtintries as well as sector or industry-specific
rules. It also entails effective implementation mfles, including the enforcement of rights.
Regulation is not only a State’s right, but alsonecessity. Without an adequate regulatory
framework, a country will not be attractive for éagn investors, because such investors seek ¢larity
stability and predictability of investment condii®in the host country. The authority to regulate,c
under certain circumstances, be ceded to an intena body to make rules for groups of states. It
can be subject to international obligations thaintnes undertake; with regard to the treatment of
foreign investors this often takes place at thatéibl or regional level. International commitments
thus reduce “policy space”. This principle advosatet countries maintain sufficient policy spaze t
regulate for the public good (e.g. for the protattof public health, access to social services -
including health, water and education - the pradectof the environment, public safety, the
promotion of cultural diversity, the protectionmiblic morals and food security).

Principle 6: Openness to investment

This principle considers a welcoming investmeninelie, with transparent and predictable entry
conditions and procedures, a precondition for etitvg foreign investment conducive for sustainable
development. The term “openness” is not limiteddomal openness as expressed in a country’s
investment framework and, possibly, in entry rigiptanted in 11As. Equally important is the absence
of informal investment barriers, such as burdensoamelear and non-transparent administrative
procedures. In addition, the issue of “opennesathies beyond the establishment of an investment.
Trade openness can be of crucial importance, to@atrticular, when the investment significantly
depends on imports or exports.

At the same time, the principle recognizes thantoes have legitimate reasons to limit openness to
foreign investment, for instance in the contexthair national or regional development strategies o
for national security reasons, and in line withithevel of development. This principle interactgtw
the concept of special and differential treatmenbich applies to international investment
policymaking and gives legal expression to the igppereds and concerns of developing countries
and/or LDCs in IlIAs and other international economgreements. Special and differential treatment
is based on the notion that ACP Countries (andltparties) at different stages of development
should not necessarily be bound by the same oldigabecause they may have different forms of
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administrative, legislative and judicial systemsl dhus may not achieve the same standards at the
same time.

Principle 7: Investment protection

This principle acknowledges that investment pratect although only one among many
determinants of foreign investment, can be an ingmorpolicy tool for the attraction of investment.
It therefore closely interacts with the principle iavestment promotion and facilitation (PrinciBle

It has a national and an international componente@lements of protection at the national level
include, inter alia, the rule of the law, the pipile of freedom of contract and access to courey K
components of investment protection frequently tbun IIAs comprise the principle of non-
discrimination (national treatment and most-favdunation treatment), fair and equitable treatment,
protection in case of expropriation, provisions wmovement of capital, and effective dispute
settlement.

Principle 8: Investment promotion and facilitation

Most countries have set up promotion schemes itacatind facilitate foreign investment. Promotion
and facilitation measures often include the grantihfiscal or financial incentives, the establighnh

of special economic zones or “one-stop shops”. Maoyntries have also set up special investment
promotion agencies (IPAs) to target foreign investwffer matchmaking services and provide
aftercare. At the same time, concrete facilitatibeasures are largely absent in international
investment policies.

The principle contains three components. Firsstipulates that in their efforts to improve the
investment climate, countries should not compromaisgainable development goals, for instance by
lowering regulatory standards on social or envirental issues, or by offering incentives that annul
a large part of the economic benefit of the investirfor the host country. Second, the principle
acknowledges that, as more and more countriestedabost investment and target specific types of
investment, the risk of harmful competition for @stment increases; i.e. a race to the regulatory
bottom or a race to the top of incentives (withatag social and environmental consequences or
escalating commitments of public funds). Investmeuiicies should be designed to minimize this
risk. This underlines the importance of internasilocoordination (see Principle 11 below). Thircg th
principle acknowledges that investment policiesusthoncrease their focus on addressing ground-
level obstacles to investment, by means of conénetesstment facilitation policies.

The third aspect, emphasizing the importance ofcia investment facilitation policies, is
particularly crucial for "accessing investment" afiod the sustainable development and inclusive
growth of ACP countries. Investment promotion aadilitation work hand in hand. While one is
about promoting a location as an investment degstimgand is therefore often country- specific and
competitive in nature), the other one, i.e. fagildn is about making it easier for investors to

% Investment facilitation policies include improvernt®in transparency and information available to
investors; efficient and effective administrativerogedures for investors; consistency and
predictability of the policy environment for invess through consultation procedures; increase
accountability and effectiveness of governmentcadfs and mitigate investment disputes through
ombudspersons; cross-border coordination and @uhdion initiatives such as regional investment
compacts or links between outward and inward imaest promotion agencies; and technical
cooperation and other specific support mechanismsmvestment.
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establish or expand their investments, as well caganduct their day-to-day business in host
countries. To date, however, national and inteomati investment policies have paid relatively dittl
attention to investment facilitation. Investmentiligation can thus be considered a systemic gap in
both national and international investment policiksy investment facilitation initiative cannot be
considered in isolation from the broader investnientlevelopment agenda

Principle 9: Corporate governance and responsibyilit

This principle recognizes that corporate governamece CSR standards are increasingly shaping
investment policy at the national and internatiotelels. This development is reflected in the
proliferation of standards, including several igarernmental organization standards of the United
Nations, the ILO, the IFC and the OECD, providingdgnce on fundamental CSR issues; dozens of
multi-stakeholder initiatives; hundreds of indusagsociation codes; and thousands of individual
company codesWIR11). Most recently, the UN Human Rights Council adopta resolution
endorsing the Report of the Special Representafithe Secretary-General on the issue of human
rights and transnational corporations and otheiness enterprises.

CSR standards are voluntary in nature and so agiatunique dimension of “soft law”. The principle
calls on governments to actively promote CSR statgdland to monitor compliance with them.
Promotion also includes the option to adopt exgs@@ER standards as part of regulatory initiatives,
turning voluntary standards into mandatory requéests.

Principle 10: Regional and international cooperatio

This principle considers that investment policiesch upon a number of issues that would benefit
from more international cooperation. The principleo advocates that particular efforts should be
made to encourage foreign investment in LDCs. Bugicbn the tangible results produced by South-
South and Triangular Cooperation, intra-ACP coadjiemaholds considerable potential with respect
to investment policymaking for sustainable develepm Such coordination can help building
consensus in formulating common positions and wetdieding on core investment policy elements.
Such cooperation is particularly important at aetiwhen a coordinated approach is needed to avoid
that 1A reform efforts will become fragmented andoherent. Unlike the first phase of IIA reform,

in which most activities took place at the natioleakl, phase 2 of IIA reform will require counsie

to intensify collaboration and coordination betwéeaty partners to address the systemic risks and
incoherence of the large body of old treaties.

Regional Economic Integration Organizations (REI®SACP countries can play an important role
in facilitating such cooperation by offering thabrms for exchange of experiences and consensus-
building among ACP countries. Such cooperation raeigms for investment policymaking among
ACP countries and among ACP regions, is of paiciuhportance and should complement North-
South cooperation. Regional investment regimegtana crucial role in this regard.

* * %

Some Core Principles relate to a specific investnpaiicy area (e.g. openness to investment,
investment protection and promotion, corporate guamece and social responsibility) and can
therefore relatively easily be traced to specifigidglines and options in the national and
international parts of the framework. Other Corenéiples (e.g. on public governance and
institutions, balanced rights and obligations, tight to regulate) are important for investment
policymaking as a whole. As a consequence, theyeftected in guidelines dispersed across the
entire range of relevant policy issues coveredieyftamework.



The Core Principles interact with each other. Tiavidual principles and corresponding guidelines
therefore must not be applied and interpreted atai®n. In particular, Principle "0" — as the
overarching rule within the policy framework — haslevance for all subsequent principles.
Integrating investment policies into sustainableeli@ment strategies requires a coherent policy
framework. Good public governance is needed ind#sign and implementation. Sustainable
development is an ongoing challenge, which undeslithe importance of policymaking dynamics.
And an investment policy framework needs to congpedements of investment regulation and
corporate governance, on the one hand, and opermpressction and promotion, on the other hand,
thereby contributing to an investment climate viaitanced rights and obligations for investors.



